
DEC 11 2007

i BEFORE THE FEDERAL ELECTION COMMISSION

3 )
4 In the Matter of )
s ) MURs 5712 and 5799
6 Senator John McCain )
7 )
B

9 GENERAL COUNSEL'S REPORT #2
10

w 12 (1) Find probable cause to believe that Senator John McCain violated 2 U.S.C.
O
^ 13 § 441i(eXl) and 11 C.F.R. f 300.62 by soliciting non-federal funds; and (2) approve the attached

T« 14 conciliation asreement*
O
^ is D. BACKGROUND

16 These matters concern the activities of Senator John McCain in connection with

i? fiindraimng events held on behalf of candidates for state office. In each matter, Senator McCain,

is through his agents Straight Talk America PAC and Craig Goldnum, consented to appear in

19 fimdraisuiff solicitations lor rtrt? candidates seekmsj funds in excess of the contnoutiop iittMtp

20 and source prohibitions of the Federal Election Campaign Act of 1971, as amended (the "Act")-

21 On February 21,2007, the CommisrionmMUR 5712 found reason to beUevetriat Senator Jota

22 McCain violated 2 U.S.C. §441 i(e) and 11 C.FJL §300.62 by soliciting non-Federal fimdsin

23 connection with a fundraismg event on behalf of Governor Arnold Schwarzenegger and the

24 California Republican Party pnj authorized conciliation prior to a finding of probable cause to

25 believe. On April 10,2007, the Commission in MUR 5799 found reason to believe that Senator

26 McCain also violated 2 U.S.C. § 441i(e) and 11 C.FJL § 300.62 by soliciting non-Federal funds

27 on behalf of South Carolina Adjutant Generd Stan Spesrs and authorized coridlî

2 s finding of probable cause to believe.
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2 | we senred the General OHinaeTs Brief ^^

3 by reference. &eGC Brief. The GC Brief sets form me factual and legal upon which we are

4 prepared to recommend that the Commission fi^ probable caiise to beUcve that Senator M

5 violated 2 U.S.C. § 441i(e) and 11 C.F.R. § 300.62.

6 In response to the GC Brief, Senator McCain maintains mat he fully complied with the

7 law «g '̂"g the appearance of Federal candidates and officeholders and state candidate

a fundnisii$ events and, for the fM

9 his behalf, approved the use of his name and image in the ftmdraising solicitations. See

10 Response Brief of Senator John McCain (Sept 20,2007) ("McCain Response**). Senator

11 McCain also requested a Probable Cause Hearing before the Commission under the Probable

12 Cause Hearing pilot program. The Conmu^on held a probable cause hearing m this matter on

13 October 24,2007. S« Transcript of October 24,2007 Probable Ouse Heariiig C'McCain

14 Hearing").

is For me reasons set form m me General O)imsel's Brief awidis^

16 recommend that the Commission find probable caiise to beUeve that Senator John McCain

17 violated 2 U.S.C. § 441i(eXlXP) and 11 C.F.R. § 300.62. and approve the attached conciliation

18 aaxeeiDont*
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1 HI. FACTUAL AND LEGAL ANALYSIS

2 A. THE FUNDRAISING INVITATIONS CONSTITUTE SOLICITATIONS
3 BY SENATOR McCAIN FOR FUNDS IN EXCESS OF THE ACT'S
4 CONTRIBUTION LIMITS AND SOURCE PROHEBITIONS

s Senator McCain maintains that he did not violate Section 441i(eXl)(B) because, given

6 the presence of a disclaimer stating that he waa not soliciting funds contrary to Federal
Ml
N. 7 restriction the sofcitations for non-Federal f^^ See
in
j-J B McCain Response, at 6-11. According to Senator McCain, AO 2003-03 ("OiiitoK*) and AO
<N
•ST 9 2003-36 ("JEGQ stand fig the proposition that Federal candidates and officeholders may appear
*T

® 10 in solicitations far funds in excess of the Act's contribution limits and source prohibitions so
(N

11 long aa the solicitations include a disclaimer limiting the solicitation by the Federal officeholder

12 or candidate to FederaUy permissible funds. See id., at 7-10. To support this reading, he refers to

13 the response to question 2 in the RGA Advisory Opinion, where the Commission, in response to a

14 question asking if a Federal officeholder or candidate could appear ui written soUcitations for

is non-Federal funds without any disclaimer, stated:

16 No, the covered individual may not so participate under those
i? circumstances. The recniiremcntt described above in response to questions 1 .a,
ia l.b, and 1.care appk* cable to to utuaticoso^m
19 need for the notice that the covered iotividualUaildng to funds only up to ^
20 applicable limits of the Act, and is not asking for fbnda outride the limitations or
21 prohibitions of the Act

22 McCain Response, at 8 (quoting£&4 (Response to Question 2)). In addition, Senator McCain

23 argued that his interpretation of the above^uoted language was widely understood throughout

24 the regulated community, and provided a partial excerpt from a RepubHcan National Committee

25 Legal Compliance Seminar to bolster his claim. &e McCain Hearing, at 16.
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1 The Commission has considered and rejected this mteipretation of Gutter and AGL4 in

2 bom enforcement niattenmvorving Senator^

3 solicitation must be limited to Federal funds. Moreover, counsd misconstrues the Conunission'i

4 response to RGA question 2. The Commission did not permit the requested activity, and noted

5 that in order to comply with the statute, the J?G>< should look to the guidance set forth in
*T
r-, 6 response to questions 1. a, l.b, and I.e. Those responses clearly set forth what a Federal
in
® 7 officeholder or candidate may or may not do with respect to appearing in solicitations for
rsi
«r a fundraiamg events on behalf of non-Federal candidates. Specifically, in response to question I. bt

9 gig Commission stated mat a Federal officeholder or rjmH*^iitc could not agree to appear in a
<N

10 solicitation for non-Federal funds on behalf of a candidate for State office "regardless of the

11 appearance of such a disclaimer." AO 2003-36, at n.9. The Commission explained that if such

12 Hi«Q|p||ircfE were sufficient, a Federal officeholder or flandidatft would be able to solicit non-

13 Federal funds, but avoid liability simply by reciting a rote disclaimer. See Cantor (Response to

14 Question l.b), RGA (Response to Question U); see also AO 2003-37 (ABC), at 18.

is Similarly, counsel's argument that the regulated community widely understood Cantor

16 and RGA to allow Federal candidates and officeholders to appear in solicitations of non-Federal

17 funds for State candidates is not persuasive. Counsel's citation to advice given at the Republican

is National Qunmittee's Legal Qmph^

19 candidate's solicitation for funds in excess of the Act's amount restrictions and source

20 prohibitions. McCain Hearing (PowerPoint Presentation, at 9). Further, counsel's broad

21 generalization abort the rcgiilatedcciim^

22 ftatflpmfit* mmA* imm*Hiaf«1y aftur tfia Arfniamy Hpttiiftna TOM i«mad rmir.liuting that tha
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1 pf»Mnpi> ftf a diaglfliitier Hn*a nnf jfiv«*re «he FfedCTll officeholder ffT Candidate frptn tftff

2 solicitation of non-Federal funds.1

3 Tf! ffhOT*, tfl« 1«" therefore mqiiir«i that a federal offiEfthftMffr flT Candidate for FffdffTHl

4 office who approves, authorizes, agrees, or consents to appear in ft written solicitation in

s connection wife the election of a state candidate may not appear in the solicitation unless the
i/k
^ 6 entire solicitation is expressly limited to Fedenulyperauasible finds regardless of wh^
ui
O 7 is an express statement limiting the Federal officeholder or candidate's solicitation to funds that

*j B comply with the amount limits and source prohibitions of die Act Neither solicitation complied
*T

O 9 with this requirement The solicitation at issue in MUR 5712 sought donations in amounts that

10 exceeded the Federal contribution limits for mdividuals per election, and tai^etedccq^

11 which are prohibited from making contributions under the Act See 2 U.S.C. §§ 44U and 44lb.

12 Similarly, in MUR 5799, the solicitation cflntaingd no language limiting the entire solicitation to

13 Fexierally permissible sources, and it advised recipients that * în1iCaroh^ state law allots

14 campaign contributions of up to $3,500 per election cycle," impUciUy seeking donations in

is excess of the Federal contribution limit It the^ore violated BCRA*s prohibitions on soUciting

16 non-Federal funds lor Senator McCain's name or Mkeness to appear in both solicitations.

Center. wfaoiePieiklentind^^
explain! on its webiite that:

TlwAdviaoxyOpinioD also sell fc«1hiukt for RC^wri^

__«-. -- *• _.!. *> —
fl̂ HV DDv BIK IOB

•JMMM or em*mM*£ P«<W«I •mmifrf limitolfaiM (* g «***
uk for a $30,000 cootDbin^

Fedanl oificehoMer is only asking ftr $5,000 tartim ftom individuals).

S* FBC Israel Advisoty Opinion 2003-36 on Findrai»iiigfccRGA(avatfaW«<tf

OBWlBttCiiididtfnGn.v
»»ftn»«^^^n ,̂p |̂|̂ ^ (Ju. 13, 2004)).
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1 B. SENATOR McCAIN APPROVED, AUTHORIZED, AGREED, OR
2 CONSENTED TO APPEAR IN THE SOLICITATIONS THROUGH HIS
3 AGENT

4 Senator McCain, through Straight Talk America PAC's actions to coordinate his

5 appearance at State candidate ftindiiising events, consqitod to appear in soUcitations^non^

6 Federal funds. Although Senator McC^ argues tt^StndglitTaJk America PAC was not his

^ 7 agent, the facts clearly establish the opposite.
Lfl

O B 1 . StndghtTsJkAiiieitaPACudCi^GoldiiiuAiTug^te
^ 9 Senator McCate to Api>ear at State CaadldateFundraisingEveBts
<T
*i 10 Straigjht Talk America P AC was established as Senator McCain's Leadership PAC in
o
<* 11 2000. &* McCain Hearing, at 11. Accord^ to Senator McCain, the P AC dissolved in 2003
CM

12 bccausff of questions Fiftcar^'nc the relationship between the PAC and Senator McCain during his

13 2004 campaign for U.S. Senate. Straight Talk America PAC re-formed in 2005 in order to "help

14 elect Republican candidates in the 2006 elections." McCain Response (Declaration of Senator

is John McCain (Sept. 18,2007), at 1). Senator McCain served as its honorary chair and was the

16 "ftce of the PAC for purposes of PAC appearances andPACfundrasing." McCain Hearing, at

17 11-12. Craig Goldman began serving as the PAC's Executive Director in August 2005.

is Although Senator McCain attempts to distance riimselfni)m Mr. Goldman, he

19 acknowledges that he was "generally aware that Mr. Goldman's responsibilities at the Straight

20 Talk PAC included reviewing requests that I participate mpou'tical events to be paid for by the

21 PAC, and serving as the liaison for the PAC wife my staff and party committees and candidates

22 in terms of scheduling such events." McCain Response (Declaration of Senator John McCain

23 (Sept 18,2007), at 1). During the probable cause hearmg, his courisel further explained that it

24 wu up to me Senator to dctcnnine which events he woukl attend ar^
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1 txivd to each event, and that Mr. Goldman made to

2 appear at each event. &e McCain Hearing, at 26,32-33.

3 Mr.Goldniandeacnl>edhiiactivitietmiimilarteinii. With respect to the fimdraising

4 event on behalf of Governor Schwarzenegger and the CalifbinURepubUcan Party, Nfr.Ooldnian

5 enmriinated Sanaftnr MeCaiti'a •ppemmefl at the March M, Mflfi giî t, inc|nHttig itilnrpiing thft
hn

^ 6 Schwaczenegger campaign "that we would need to see a draft of any invitation before it was

§ 7 sent" &0MUR 5712 Response (Affidavit of Craig Goldman (Sept 19,2006), at 1). Mr.
<N

«r a Goldman also averred that his responsibiHties generally inclu^
*!

O) 9 Republican candidates and party committM acrou the county
rsi

10 McOunn and, *'[p]uimiant to our policy," reviewing drafting

11 Federal campaign finance law, inchiding the Spears solicitation. &e MUR 5799 Response

12 (AflBdavit of Craig Gokfanan (Sept 21, 2006), at 1). |

is 2. Straight Talk Africa P AC and Craig G
16 Avthoriry to Peifora as Scsiator McCain's Atjeat For tkePirpose of
i? ApproviMtkeUseofHisNasMinSoUdtatiosuforStateC^^
IB

19 For the puipose of the Qrninrission'sBCRA regulations, an

20 person who has actual authority, dther express OT

21 or spend fiinds in connection with sn election" on bdialf of a candidate ̂ Feder^

22 llCF.R.}300.2(b). It is therefore iiimnmssary for a principal to have explicitly told his or her

23 agem to perfimn a q>ecific function on his or her behalf Rather, actual authority may be
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1 established tommy different ways. 5!eeI>fimtionsofaAgentMforBCRARegulationsf 71 Fed.

2 Reg. 4975,4978 (Jan. 31,2006). For example,

3 Apparent authority is not necessary to capture impcnnissible activities by persons
4 holding certain titles or positions within a campaign organisation, political party
5 committee, or other political committee. A title or position is most frequently part
6 of the grant of actual authority, either express or implied.

00 7 Id, The Commission stated that because a title or poritira creates an imph'ed scope of authority,
h*
LH a the Federal officeholder or candidate could be found liable for his or her agent's actions,
O
^ 9 provided they are within the scope of authority, even if the Federal officeholder or candidate
«i
<7 10 instructed the agent not to perform the task. See id. maiktitionf

<t&]<^cscence by the principal
O
?[ 11 in conduct of an agent whose previously ccfflfened authorization rea^

12 indicates that the conduct was authorized." Id. at 4979 (quoting Restatement (Agency) § 43).

13 Mr. Goldman and Straight Talk America had acnial authority to approve the use of

14 Senator McCain's name msoUdtaticiis^nmdraisingevento at wUch he agreed to appear.

is Counsel for Senator McCain previously stated that Craig Goldnian "served as Senator McCam*s

16 agent in accepting an invitation from the Schwarzenegger campaign and the Cau'fomia

17 Repubh'canPsrty^tospeakatamndraisingevent MUR 5712, Ltr. fromT. Potter to A.

ia Tcrzaken (Sept 20,2006*), at 1; MUR 5799 Response, at 1 (Senator McCam and his agents had

19 no role in planning the event or designing the format of the invitation").2 Moreover, Senator

20 McCain knew that Mr. Goldman was the Executive Director of Straight Talk America PAC and,

I
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1 in tint role, reviewed requests that he participate in fundnisiiig events and served as the liaison

2 between the PAC, Senator McCain's stag and party committees and candidates for the purpose

3 of scheduling the events, See McCain Response (Declaration of Senator John McCain (Sept. 18,

4 2007), all).

s By permitting Straight Talk America PAC to orantinate and make arrangements for his
o>
N. 6 appearance at fundraising events, Senator McCain authorized Straight Talk America PAC and,
ui
® 7 by virtue of his position as Executive Director, Mr. Gokmum, to act as his agent to perform the
(N
*T B tasks to arrange for his appearance at these events. See 71 Fed. Reg. 4975,4978-79; Restatement
•ST
^ 9 (Agency) §43. Clearly Mr. Goldman understood that cooitfnarmg Senator McCain's
(N

10 appearances at fundraising events included reviewing mvitations to the events. As set forth in his

11 affidavit, Mr. Goldman stated (hat one of his responsibilities was "to coordinate requests from

12 Republican candidates and party committees across the country for appearances by Senator

13 McCaw" and that "[pjursuant to our policy, I wou^

14 was sent, to ensure that it con^UedwimaU federal rules and regulations.n MUR 5799 Response

is (Affidavit of Craig Goldman (Sept 21,2006), at 1). In describing the purpose for his review,

16 Mr. Goldman stated that "I exercised my best efforts to obtain and foUow legal advice on behalf

17 of Senator McCain." Affidavit of Craig Goldman (June 11,2007).

IB Despite these prior statements and leprcsentatioiis, Senator McCra

19 Goldman was a rogue actor without authority to act on his behalf The facts submitted as

20 purported support, however, are not persuasive. Mr. Goldman states that to his knowledge,

21 Senator McCain "never authorized theme of his name on the invitations, or was aware of or

22 approved any of the language on the invitations." McCain Response (Supplemental Declaration
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1 of Craig Goldman (Sept. 19,2007)). Mr. Goldman does not, however, cwitradict previous

2 statements mat Senator McCain authorized him to act u Senator McCain's agen^

3 the purpose of coordinating his appeaiance at tundraising events. Similarly, Senator McCain

4 states that "Mr. Goldman was not authorized by me to approve any mailings m which my luune

s or iniage was iised to sofoita» federal fu^
o
<# « to act as my agent or to speak or act in my stead." McCain Response (Declaration of Senator
ui

§ 7 McCain (Sept. 18,2007), at 1-2). Aa stated previously, it is not necessary that Senator McCain

*r a explicitly authorize Mr. Goldman to perfonnspedfic functions on his behal£ 71 Fed. Reg. 4975,

§ 9 4978-79. By authorizing Straight Talk America PAC, and its then-Executive Director, to accept

10 and schedule his appearance at State candidate ftmdraising events, he implicitly authorized the

11 Leadership PAC to T^orm the tasks iiecessary to enable

12 included, among other things, the review and approval of invitations to the fundraising events.

13 3. The ReUtionshtp Between Senator McCainULe«4ership PAC and His
14 Authorized CanipaignC^mmittMb Not Relevant to ts^
is Whether Senator McOOn Consented to the Use of His Name In
16 Solicitations for Candidates for State Office

17 Senator McCain's argument that the activities of a leadership PAC cannot be imputed to

is thesponsoring Member of Congress ismcorrectasamatteroflaw. According to Senator

19 McCain, Section 441i(e) applies only to Federal officeholders and candidates, their agents, and

20 entities eatajpi^fHHfl« financed* maintained* or controlled ov ot actuiK on oenalf of* a Federal

21 officeholder or candidate. Because Straight Talk America PAC is a leadership PAC, and

22 Commission regulations state flutf "no authorized gnmnrittpg fh»iT be dfffiiiM nfB^|tf?d witti any

23 emitythatisnotanaiithoiizedcxmmiitte^

24 Straight Talk America PAC could not have served as his agent
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1 Counsel for Senator McCain appears to be misconstniing the meaning of Section

2 100.5(gX5). By modifying the definition of "affiliated committees" such that *^ authorized

3 committee shall be deemed affiliated with any entity fhflf ia not an authorized oonnnitteet
n the

4 regulation aUows Members of tongress to create lead^

s sepaiatdyaflddurtffictiynmthevau^^

00 6 impennisriblc funds from flowing to the authorized committee of the sponsor of the Leadership
in
O 7 PAC. See Leadership PACa, 68 Fed. Reg. 67,013 (Dec. 1,2003).
*J
JJ a m me Explanation and Jiistific^on, the Commission stated
*r
O 9 chose to apply an in-kind contribution analysis to the mtenction between an authorized
CD
^ 10 cx>mniitteeard a leadership PAC because it determined m^

11 whether the amount of the contribution from a Lesiiership PAC was permissible, and not whether

12 or not (he Leadership PAC pnd the recipient committee were affiliated and thus shared a single

13 contribution Umit According to the Commission, this undeivtand^ flows from the statutory

14 structure of BCRA, which "contemplates Federal «g|By^Tl<lty control of unauthorized committees.n

is Id. at 67,016. Nowhere in the Explanation and Justification, or in the regulation itself; did the

16 Commission create a per ie rule mat a leadership PAC carinot act as the agent of its sponsoring

i? candidate or officeholder.

ia Given the Explanation and Justification, counsePs argument that 11 GF.R. f 100.5(gX5)

19 insulates Senator McC^ from h^Uty is not relevant to SM McCain Hearing, pp.

20 26-33. These matters concern the use of Senator McCam's name m rund^aising events fin-State

21 candidates. It does not concern tte size of any contnlrotion of fun^

22 PAC to other political committees. Contrary to Senator McCain's argument, the Explanation and
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1 Justification assumes a connection between a candidate's authorized flm*ff*|*ttee und their

2 Leadership PAC, but allows for separate contnlnrion linuts to penmt fe

3 assist other candidates for Federal, State, and local office. Removing the connection between the

4 candidate ajMt hfa or her Leadership PAC would*"*fa* the Leadership PAC designation

s meaningless. See McCain Hearing, at 31,73-74.

oo 6 4. Condui
m
O 7 Given that the solicitations at issue in these matters were not entirely limited to Federally

<3> s permissible funds, and that Straight Talk America PAC and Craig Goldman were Senator

O 9 McCain's agents for purposes of approving the sou îtations, we recommend that the
on

10 Commission find probable cause to believe that Senator McCain violated 2 U.S.C.

11 § 441i(cXlXB) and 11 C.F.R. § 300.62 in MURi 5712 and 5799.

12 IV. CONCILIATION
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V. RTCOMMKNDATIONS

1. Find probable cause to believe that Senator John McCain violated 2 U.S.C.
§ 441i(eXlXB) and 11 CJFJt § 300.62;

2. ^ipravc tho

3. Approve the apprapriate letter.

Date

4t - P/Q
tffotl****** f 't^Vtg. .
^^ r̂ pgil- " ' • OA îfc. ^ ~~"Thomascnia P. Duncan

General Counsel

Ann Marie Terzaken
AMociate General Counsel for Enforcement

iKanMcCoanell
Acting Assistant General Counsel

Attorney


